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1 P R O C E E D I N G S 

2 {Whereupon, at 10:00 A.M., the 

3 proceedings were commenced.) 

4 ADMINISTRATIVE LAW JUDGE MICHAEL A. NEMEC: This 

5 morning, we have a f u r t h e r hearing i n the case captioned 

6 B a l l a versus Redstone Water Company at numerous docket 

7 numbers. The lead docket number i s C-00992270. Does 

8 counsel have any p r e l i m i n a r y matters? 

9 ATTORNEY DUSMAN: No, I don't, Your Honor. 

10 JUDGE NEMEC: O.C.A. may proceed. 

11 ATTORNEY DUSMAN: O.C.A. c a l l s Terry Fought. 

12 (Whereupon, the documents were marked as 

13 O.C.A. Statement No. 1 and O.C.A. E x h i b i t 

14 No. 1 f o r i d e n t i f i c a t i o n . ) 

15 (Witness sworn.) 

16 TERRY L. FOUGHT, a witness herein, c a l l e d 

17 on behalf of the Complainants, having f i r s t been duly 

18 sworn, was examined and t e s t i f i e d as f o l l o w s : 

19 D I R E C T E X A M I N A T I O N 

2 0 BY ATTORNEY DUSMAN: 

21 Q. Mr. Fought, s t a t e your address, please. 

22 A. 78 0 Cardinal Drive, Harrisburg, Pennsylvania, 

23 17111. 

24 Q. And do you have before you, Mr. Fought, a copy 

25 what has been premarked O.C.A. Statement No. 1, Di r e c t 
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1 Testimony of Terry L. Fought on behalf of the Pennsylvania 

2 O f f i c e of Consumer Advocate? 

3 A. Yes, I do. 

4 Q. And attached t h e r e t o i s Appendix A, which 

5 includes a d e t a i l of your background and q u a l i f i c a t i o n s , 

6 does i t not? 

7 A. Yes. 

8 Q. And f o l l o w i n g Appendix A, we have O.C.A. 

9 E x h i b i t 1 which consists of Schedule TLF-1 through TLF-2 t o 

10 your D i r e c t Testimony, i s t h a t correct? 

11 A. Yes. 

12 Q. Was t h i s D i r e c t Testimony prepared by you? 

13 A. Yes, i t was. 

14 Q. Do you have any c o r r e c t i o n s t o t h i s D i r e c t 

15 Testimony t h i s morning? 

16 A. Yes, I do. On Page 12, the l a s t l i n e on Page 12 

17 now reads, was emptied due t o water main breaks. I would 

18 l i k e t o change t h a t t o read, was low or empty, period. 

19 Q. And do you have a minor c o r r e c t i o n t o your 

20 Schedule TLF-1 i n O.C.A. E x h i b i t 1? 

21 A. Yes, I do. At the top of the t a b u l a t i o n i s a 

22 t i t l e c a l l e d Laboratory Testing w i t h a s i n g l e a s t e r i s k . I 

23 would l i k e t o make t h a t a double a s t e r i s k . And at the 

24 bottom where i t says Summary of Laboratory Tests, 

25 et cetera, I would l i k e t o make t h a t t o be the double 
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1 a s t e r i s k . I used a s i n g l e a s t e r i s k i n the t h i r d column to 

2 d i s t i n g u i s h between primary and secondary maximum 

3 contaminant l e v e l s . 

4 Q. Are there any other a d d i t i o n s or c o r r e c t i o n s - - o r 

5 c o r r e c t i o n s t o your w r i t t e n D i r e c t Testimony? 

6 A. Yes. There were four pages l e f t out i n the 

7 Schedule TLF. 

8 Q. I t ' s O.C.A. E x h i b i t 1. 

9 A. O.C.A. E x h i b i t 1, which are the f i r s t four pages 

10 which document the f i r s t two t e s t s shown on the t a b u l a t i o n 

11 t h a t we j u s t corrected w i t h the a s t e r i s k s . 

12 ATTORNEY DUSMAN: Your Honor, i f I could have a 

13 moment, I believe I have the copies of those a d d i t i o n a l 

14 e x h i b i t s handy. 

15 ( B r i e f pause.) 

16 ATTORNEY DUSMAN: Your Honor, I apologize. I must 

17 have l e f t the copies of those a d d i t i o n a l pages behind. 

18 However--

19 THE WITNESS: I have o r i g i n a l s here, i f you want t o 

2 0 pass them around f o r now. 

21 ATTORNEY DUSMAN: Can I show them to opposing 

22 counsel? 

23 JUDGE NEMEC: Has he seen them before? 

24 ATTORNEY NIESEN: Not t o my knowledge. 

2 5 ATTORNEY DUSMAN: No. They were obtained from the 



206 

1 Department of Environmental P r o t e c t i o n . 

2 JUDGE NEMEC: So, we can make copies of them very 

3 q u i c k l y . Do you want t o do that? 

4 ATTORNEY DUSMAN: Well, they are not r e a l l y c r i t i c a l 

5 t o the testimony. They are backup m a t e r i a l s t o 

6 Schedule TLF-1. 

7 JUDGE NEMEC: Well--

8 ATTORNEY DUSMAN: I'm sorry. Here they are. 

9 JUDGE NEMEC: You have them? 

10 ATTORNEY DUSMAN: Yes. I apologize. May t h i s be 

11 marked O.C.A. E x h i b i t l-S as a supplemental e x h i b i t ? 

12 JUDGE NEMEC: I t may be so i d e n t i f i e d . 

13 (Whereupon, the document was marked as 

14 O.C.A. E x h i b i t No. l-S f o r 

15 i d e n t i f i c a t i o n . ) 

16 ATTORNEY DUSMAN: Your Honor, two copies of the 

17 D i r e c t Testimony and O.C.A. E x h i b i t 1 have p r e v i o u s l y been 

18 c i r c u l a t e d and have been provided t o the court r e p o r t e r . 

19 BY ATTORNEY DUSMAN: 

20 Q. Now, Mr. Fought, i f I were t o ask you the 

21 questions contained i n your testimony t h i s morning as you 

22 s i t here under oath, would your answers be the same? 

2 3 A. Yes. 

24 Q. And would those answers be as corrected t r u e and 

25 c o r r e c t , t o the best of your knowledge and b e l i e f ? 
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1 A. Yes. 

2 ATTORNEY DUSMAN: Now, Your Honor, I have some b r i e f 

3 supplement D i r e c t Testimony t h a t I would l i k e t o go t h r o u g h 

4 a t t h i s t i m e w i t h your p e r m i s s i o n . 

5 JUDGE NEMEC: Sure. Go ahead. 

6 ATTORNEY NIESEN: I f Your Honor p l e a s e s , I'm not 

7 sure what t h e a t t e m p t o f supplemental t e s t i m o n y from t h e 

8 e x p e r t i s a t t h i s p o i n t . 

9 JUDGE NEMEC: W e l l , we w i l l f i n d o u t . 

10 ATTORNEY NIESEN: But i t ' s a l i t t l e more c r i t i c a l 

11 t h a n t h a t . I have had a d i s c o v e r y r e q u e s t o u t s t a n d i n g 

12 s i n c e January 2 6 t h f o r t h e e x p e r t t e s t i m o n y . I t was always 

13 u n d e r s t o o d t h a t t h e e x p e r t ' s t e s t i m o n y was t o be s u b m i t t e d 

14 i n w r i t i n g . And, i n f a c t , a t our s c h e d u l i n g conference 

15 w i t h you, t h e r e was a date s e t f o r t h e d i s t r i b u t i o n o f 

16 t e s t i m o n y . I n f a c t , Your Honor, t h e reason t h a t I went 

17 t h r o u g h t h e d i s c o v e r y was j u s t so t h i s would not occur, we 

18 would come i n today a t t h e h e a r i n g and t h e r e would be 

19 something p r e s e n t e d i n a d d i t i o n t o what had been p r e s e n t e d 

20 i n w r i t i n g e a r l i e r . I t i s t r u l y wrong t o do t h i s and i t 

21 i s , i n e f f e c t , a d e n i a l o f my a b i l i t y t o prepar e f o r t he 

22 h e a r i n g . T h i s i s something t h a t has been d i s c u s s e d , 

23 su b m i s s i o n o f t e s t i m o n y , f o r many weeks and i t s h o u l d not 

24 be done. 

2 5 ATTORNEY DUSMAN: Your Honor--
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1 JUDGE NEMEC: What's the testimony dealing with? 

2 ATTORNEY DUSMAN: Well, f i r s t of a l l , I would l i k e 

3 t o say t h a t we r o u t i n e l y reserve the r i g h t t o supplement 

4 our testimony i n a r a t e case or any other s o r t of case i n 

5 the event t h a t we receive new i n f o r m a t i o n . And i t ' s been 

6 my experience t h a t companies and the O.C.A. have 

7 supplemented D i r e c t Testimony where the evidence i s 

8 re l e v a n t and w i l l add t o the record i n the case. The 

9 purpose of the D i r e c t Testimony--supplemental D i r e c t 

10 Testimony i s t o mark f o r i d e n t i f i c a t i o n so t h a t Your Honor 

11 can see what the company's system maps are. These were not 

12 e a s i l y attachable t o D i r e c t Testimony. Mr. Fought has also 

13 prepared a map himself t h a t i s based upon these documents. 

14 So, I would l i k e t o make t h a t c l e a r . Because I do believe 

15 t h a t a topographical map of the system w i l l a s s i s t 

16 Your Honor i n deciding t h i s case and w i l l f a c i l i t a t e 

17 f u r t h e r testimony and streamline Cross-examination at a 

18 l a t e r time. I n a d d i t i o n , although we made an e f f o r t t o 

19 t a l k t o many of the customers i n the service t e r r i t o r y 

20 i n f o r m a l l y , we only yesterday had the b e n e f i t of t h e i r 

21 sworn testimony about t h e i r complaints and supporting t h e i r 

22 complaints against Redstone Water. There are j ust I guess 

2 3 three items t h a t I wanted t o request t h a t Mr. Fought 

24 address t o e l i m i n a t e any confusion on the record and to 

25 f u r t h e r e l u c i d a t e the f a c t s . I expect i t t o take a l l of 
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1 10 minutes. 

2 ATTORNEY NIESEN: Your Honor, they have had--if I 

3 might address t h i s , the Consumer Advocate has had up to 

4 almost a year t o t a l k t o Complainants, t o get t h e i r views, 

5 and then t o present t h e i r expert testimony i n w r i t i n g . I 

6 be l i e v e t h a t Mr. Fought, i n f a c t , he says i n h i s testimony, 

7 he has t a l k e d t o Complainants. To now suggest t h a t they 

8 learned something yesterday which r e q u i r e s the presentation 

9 of supplemental testimony i s r e a l l y a r i d i c u l o u s 

10 statement. I f t h a t ' s occurred, i t ' s t h e i r own f a u l t . I t ' s 

11 not t o my detriment t h a t they are now i n a p o s i t i o n they 

12 b e l i e v e they have t o present something i n a d d i t i o n t o where 

13 was presented i n w r i t i n g and which I am prepared t o proceed 

14 t o Cross-examine Mr. Fought about. 

15 ATTORNEY DUSMAN: Your Honor, I would j u s t l i k e t o 

16 make a comment. 

17 ATTORNEY NIESEN: There are some r u l e s here, and the 

18 Commission 1s r e g u l a t i o n s c l e a r l y c l e a r l y provide f o r the 

19 discovery of expert testimony. There i s a procedure f o r 

20 i t . I followed i t . I asked them to give i t t o me. They 

21 provided the w r i t t e n testimony on the date which you 

22 designated. And t h a t ' s what we should deal w i t h here t h i s 

2 3 morning. 

24 JUDGE NEMEC: I appreciate your p o s i t i o n , okay, but 

25 based on the o f f e r by counsel of what the supplemental 
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1 testimony i s going t o deal w i t h , I'm going t o permit i t . 

2 Your obj e c t i o n i s overruled. Please proceed. 

3 ATTORNEY DUSMAN: Thank you. Your Honor, may I have 

4 these three maps marked f o r i d e n t i f i c a t i o n ? I t ' s O.C.A. 

5 E x h i b i t 1-A, 1-B, and 1-C. 

6 JUDGE NEMEC: They may be so i d e n t i f i e d . 

7 (Whereupon, the documents were marked as 

8 O.C.A. E x h i b i t Nos. 1-A, 1-B, and 1-C f o r 

9 i d e n t i f i c a t i o n . ) 

10 JUDGE NEMEC: Do you have duplicates? 

11 ATTORNEY DUSMAN: I'm marking these f o r 

12 i d e n t i f i c a t i o n r e a l l y as demonstrative e x h i b i t s , because 

13 they are k i n d of unwieldy. So, I don't plan t o move them 

14 i n t o the record. However, I would l i k e Mr. Fought t o 

15 describe them. 

16 JUDGE NEMEC: Would you s t a t e the source of the 

17 maps? 

18 ATTORNEY DUSMAN: Yes. Yes. We w i l l l a y a 

19 foundation f o r the use of them. 

2 0 JUDGE NEMEC: Go ahead. 

21 BY ATTORNEY DUSMAN: 

22 Q. Mr. Fought, would you please i d e n t i f y what's now 

23 been marked f o r i d e n t i f i c a t i o n as O.C.A. E x h i b i t s 1-A, 1-B, 

24 and 1-C, t a k i n g them one at a time? 

25 A. Can I say where they came from altogether? 



211 

1 Q. Sure. 

2 A. These were the maps t h a t were furnished us --

3 these are the maps or drawings or plans t h a t were furnished 

4 t o us i n response t o our discovery request requesting a 

5 d i s t r i b u t i o n system map of Redstone's system. Okay? And I 

6 would l i k e t o t a l k about the back one, s i r , i f I could, a 

7 l i t t l e b i t . E x h i b i t 1-B i s a drawing w i t h the t i t l e 

8 P i t t s b u r g h Coal Company on i t dated October l l t h , 1939, and 

9 there i s a note of a r e v i s i o n of 3/17/45 on i t . And 

10 b a s i c a l l y , t h i s E x h i b i t 1-B shows the Crescent Heights 

11 area. 

12 JUDGE NEMEC: Let Mr. Yablonski and counsel see i t . 

13 {Document handed t o counsel.) 

14 A. I f I may note, I d i d some s c r i b b l i n g i n blue ink 

15 up i n the middle t o the l e f t of t h a t drawing, which was not 

16 p a r t of what the company gave us. I d i d n ' t r e a l i z e I had 

17 the only copy t h a t was furnished. 

18 MR. TERRY YABLONSKI: And what's t h i s blue here? 

19 THE WITNESS: That's what I j u s t mentioned. That 

20 was my s c r i b b l i n g t h a t I put on while I was t h i n k i n g . 

21 BY ATTORNEY DUSMAN: 

22 Q. Would you describe the O.C.A. 1-C? 

23 A. That i s a drawing t i t l e d Daisytown Plan of Lots 

24 l a i d out by the Jones 5c Laughlin Steel Corporation dated 

25 June 7th, 1949 and revised J u l y 15th, 1949. And b a s i c a l l y , 
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1 t h i s shows a p o r t i o n of the water supply system t h a t 

2 accompanies the Daisytown area which would be the lower 

3 p a r t of the system. 

4 Q. And f i n a l l y , O.C.A. 1-A, would you describe that 

5 e x h i b i t ? 

6 A. This looks l i k e i t i s a xeroxed copy of a 

7 s a n i t a r y sewer drawing plan i n which somebody has also 

8 drawn on the l o c a t i o n of water l i n e s , and i t shows water 

9 l i n e s serving the Walkertown H i l l area. There i s no date 

10 on t h i s . 

11 Q. When you say somebody drew on t h a t , do you know 

12 who the somebody was? 

13 A. No, I don't. I t was furnished t o us t h i s way. 

14 Q. Okay. Now, are these maps the same as the maps 

15 t h a t the company showed to you when you f i r s t went to t h e i r 

16 o f f i c e s ? 

17 A. No. When I f i r s t went t o t h e i r o f f i c e and 

18 v i s i t e d them, I asked them i f they had copies of the 

19 d i s t r i b u t i o n system map, and I r e c a l l them saying t h a t they 

20 had some o l d maps but I do not r e c a l l whether or not they 

21 showed anything t o me as f a r as the d i s t r i b u t i o n system 

22 maps. 

23 Q. So, when we f i r s t got these i n discovery, i t was 

24 the f i r s t time you had seen anything on paper t h a t showed--

2 5 A. They may have shown me something at t h a t 
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1 meeting. I know we discussed i t and they had mentioned 

2 t h a t there were some o l d maps. I f they showed me any, i t 

3 would have been maybe one. I would have remembered three. 

4 ATTORNEY DUSMAN: Your Honor, may I have marked f o r 

5 i d e n t i f i c a t i o n a document t h a t was prepared by Mr. Fought 

6 as O.C.A. E x h i b i t 2? 

7 JUDGE NEMEC: I t may be so i d e n t i f i e d . 

8 (Whereupon, the document was marked as 

9 O.C.A. E x h i b i t No. 2 f o r i d e n t i f i c a t i o n . ) 

10 BY ATTORNEY DUSMAN: 

11 Q. Mr. Fought, would you please i d e n t i f y t h a t 

12 document and t e l l us what i t is? 

13 A. This b a s i c a l l y i s an enlargement of a U.S.G.S. 

14 topographic map covering the Daisytown area where I have, 

15 t o the best of my a b i l i t y , t r a n s f e r r e d the i n f o r m a t i o n on 

16 the previous three maps t h a t were provided us showing the 

17 water l i n e s . The water l i n e s are shown i n red encompassing 

18 the Crescent Heights area. That was the f i r s t drawing that 

19 I had t a l k e d about, and I t h i n k t h a t was number B or l e t t e r 

20 B. The next one was the Daisytown area, which i s a lower 

21 area down along the extreme, and I t h i n k t h a t was C, 

22 E x h i b i t C. And the t h i r d i s the sewer map t h a t the 

23 w a t e r l i n e was drawn on, and t h a t encompasses the Walkertown 

24 H i l l area. Also shown on t h i s , j u s t so t h a t people get a 

25 general i n d i c a t i o n of where things are, the source of the 
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1 water supply system i s shown i n the upper p a r t of the 

2 drawing. The l o c a t i o n of the 180,000 g a l l o n tank on 

3 Crescent Heights H i l l i s shown. And the pump s t a t i o n i s 

4 shown. When I met w i t h the company the f i r s t time, 

5 Mr. Yablonski's son, I believe h i s f i r s t name i s Greg, I'm 

6 not p o s i t i v e on t h a t , showed me what the service area of 

7 the company was at the time on the r e a l scale U.S.G.S. topo 

8 map, and I had to the best of my a b i l i t i e s shown i t on 

9 here. I t ' s i n black. I t ' s k i n d of hard t o f o l l o w . I wish 

10 I would have made i t bigger or wider going around the top 

11 there, or going around the service area. 

12 Q. Okay. 

13 ATTORNEY DUSMAN: Your Honor, I would l i k e t o move 

14 O.C.A. E x h i b i t 2 i n t o evidence. 

15 JUDGE NEMEC: We w i l l do t h a t f o l l o w i n g 

16 Cross-examination. 

17 ATTORNEY DUSMAN: Okay. 

18 JUDGE NEMEC: Reserve your motion t o admit u n t i l 

19 counsel has had a chance t o Cross. 

2 0 ATTORNEY DUSMAN: Okay. 

21 BY ATTORNEY DUSMAN: 

22 Q. Mr. Fought, I have a few questions f o r you 

2 3 r e l a t e d t o the customer testimony t h a t we heard yesterday. 

24 F i r s t of a l l , I t h i n k there were q u i t e a number of customer 

2 5 witnesses who described the water as being c o r r o s i v e . 
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1 Would you please address the use of t h a t word i n de s c r i b i n g 

2 the Redstone water? Could you e x p l a i n i t ? 

3 A. The customer 1s use of the word c o r r o s i v e i s not 

4 a c o r r e c t t e c h n i c a l term. Technically, t h i s water i s not 

5 c o r r o s i v e . I t i s scale forming water. I n other words, 

6 minerals p r e c i p i t a t e out of the water. The water does not 

7 d i s s o l v e metals or heating elements t h a t are i n the water. 

8 So, the customers using the word c o r r o s i v e i s not 

9 t e c h n i c a l l y c o r r e c t . I t ' s understandable because what they 

10 are l o o k i n g at i s rough and i t looks l i k e i t ' s p i t t e d and 

11 so on, but t h a t ' s a c t u a l l y the minerals p r e c i p i t a t i n g onto 

12 the objects t h a t they had. 

13 Q. Okay. Now, we also heard several witnesses 

14 describe the water as i t comes out of the tap, and 

15 p a r t i c u l a r l y when you put i c e cubes i n i t , t h a t i t has t h i s 

16 white f l o a t i n g matter i n i t . Did you p e r s o n a l l y observe 

17 water coming from the tap and t h a t c h a r a c t e r i s t i c ? 

18 A. Yes, I d i d . I had p e r s o n a l l y observed people 

19 drawing water from the cool water taps. I made sure t h a t 

20 the water was not f i l t e r e d , t h a t they d i d not have a f i l t e r 

21 system from the cold water taps, and there were some l i t t l e 

2 2 white f l o a t i n g t h i n g s i n i t . A f t e r i c e cubes were dropped 

23 i n t o i t , i t became much more pronounced, t h a t there were 

24 many more of these l i t t l e white f l o a t i n g t h i n g s i n i t . 

25 Q. And as the glass of water sat there, what 
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1 changed over time? 

2 A. Some of these f l o a t i n g things s e t t l e d t o the 

3 bottom. One p a r t i c u l a r glass I had had a f a i r l y large 

4 piece i n i t . I'm loolcing f o r something t o describe i t . 

5 Q. Did i t look almost l i k e a s a l t c r y s t a l ? 

6 A. Yes. Yes. 

7 Q. On how many occasions d i d you observe water 

8 being drawn from the tap w i t h t h i s c h a r a c t e r i s t i c ? 

9 A. Two other times a f t e r i c e had been put i n . The 

10 f i r s t two times I observed i t , I d i d not attempt t o observe 

11 the f l o a t i n g o bjects before the ice was put i n . 

12 Q. Okay. Now, from your testimony, you have 

13 observed t h a t there are secondary maximum contaminant l e v e l 

14 exceedances, both r e c e n t l y and i n the D.E.P. records t h a t 

15 we looked at from past years, have you not? 

16 A. Yes. 

17 Q. And those maximum contaminant l e v e l exceedances 

18 r e l a t e t o the t o t a l d issolved s o l i d s and the s u l f a t e s , do 

19 they not? 

20 ATTORNEY NIESEN: Your Honor, I renew my o b j e c t i o n . 

21 I don't t h i n k t h i s has anything t o do w i t h the customer 

22 testimony yesterday. 

23 ATTORNEY DUSMAN: These are j u s t leading questions. 

24 I w i l l t i e i t up, Your Honor. 

25 ATTORNEY NIESEN: Your Honor, he has i n h i s prepared 
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1 testimony what he chose t o present concerning TDS and 

2 s u l f a t e s and so f o r t h . 

3 JUDGE NEMEC: I agree. But the question r e a l l y , i t 

4 sounds l i k e i t ' s summarizing what's already i n the Di r e c t 

5 Testimony. 

6 ATTORNEY DUSMAN: That's c o r r e c t , Your Honor. 

7 ATTORNEY NIESEN: Why do we need t o go through 

8 t h i s ? 

9 JUDGE NEMEC: I don't know, but we w i l l see. I t ' s 

10 overruled. Go ahead. 

11 ATTORNEY DUSMAN: Thank you. 

12 BY ATTORNEY DUSMAN: 

13 Q. Did you hear a number of customers yesterday 

14 t e s t i f y t h a t the water does not t a s t e good t o them? 

15 A. Yes. 

16 Q. I s t h a t complaint consistent w i t h MCL 

17 exceedances f o r t o t a l d issolved s o l i d s and sul f a t e s ? 

18 A. Yes. Both exceedances a f f e c t the t a s t e . 

19 Q. Likewise, you heard a number of customers 

20 t e s t i f y about the bad odor, and they described i t i n 

21 various ways, d i d they not? 

22 A. Yes. 

23 Q. And i s t h a t complaint consistent w i t h - -

24 ATTORNEY DUSMAN: Your Honor, I w i l l use MCL f o r 

25 maximum contaminant l e v e l . 
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1 JUDGE NEMEC: That's f i n e . 

2 BY ATTORNEY DUSMAN: 

3 Q. I s tha t complaint consistent w i t h secondary MCL 

4 exceedances? 

5 A. The complaints about the Clorox or the c h l o r i n e 

6 smell, no, t h a t ' s not consistent w i t h the MCLs. There was 

7 some testimony about a s u l f u r smell, and t h a t i s consistent 

8 w i t h exceeding the s u l f u r maximum contaminant l e v e l , MCL. 

9 Q. Thank you f o r c l a r i f y i n g t h a t . There was also 

10 some testimony on Cross-examination concerning the age of 

11 the homes, the sizes of the service l i n e s , the age of the 

12 service l i n e s . As those f a c t o r s may r e l a t e t o pressure 

13 complaints, d i d you hear t h a t testimony yesterday? 

14 A. Yes, I d i d . 

15 Q. I n the course of your i n v e s t i g a t i o n , have you 

16 become f a m i l i a r enough w i t h the system and the operation of 

17 the system and the design of the system t o draw a 

18 conclusion whether those f a c t o r s c o n t r i b u t e or cause the 

19 pressure complaints? 

20 A. Would you please reword the question, or can I 

21 answer what I t h i n k you want t o here? 

22 Q. You are not allowed t o ask me t o reword the 

23 questions because you are my witness. 

24 JUDGE NEMEC: A c t u a l l y , i t sounds l i k e a 

25 Cross-examination question. Why don't you leave j u s t leave 
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1 that? Go ahead, t r y again. 

2 BY ATTORNEY DUSMAN: 

3 Q. Would you discuss any r e l a t i o n s h i p between the 

4 age and size of the service l i n e and the pressure 

5 complaints? 

6 A. Yes. 

7 ATTORNEY NIESEN: Your Honor, I obje c t t o t h a t , any 

8 r e l a t i o n s h i p about the size of the l i n e and pressure. 

9 JUDGE NEMEC: The o b j e c t i o n i s over r u l e d because, 

10 r e a l l y , they are asking you--never mind. I t ' s overruled. 

11 Go ahead. 

12 A. Yes. Those customers t h a t came i n and 

13 complained and said t h a t t h e i r pressure was so low th a t 

14 they could not run two appliances at the same time and i t 

15 was consistent t h a t they couldn't run two appliances at the 

16 same time, t h a t problem could be r e l a t e d t o the age and the 

17 siz e of t h e i r house plumbing and the service l i n e , or i t 

18 could be r e l a t e d t o the c o n d i t i o n of the company's main 

19 serving them. Those customers t h a t came i n and said they 

20 had good pressure one day, bad pressure the next day, good 

21 pressure the next day, t h a t ' s a very c l e a r i n d i c a t i o n t h a t 

22 any pressure problem t h a t they have i s not r e l a t e d t o the 

23 age, the length, the size of t h e i r domestic plumbing or 

24 t h e i r service l i n e because the c h a r a c t e r i s t i c s of t h e i r 

25 service l i n e and t h e i r house plumbing does not f l u c t u a t e on 
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1 a day-by-day basis. Only the water company's system 

2 f l u c t u a t e s on a day-by-day basis. 

3 Q. There was also testimony about the f i r e hydrants 

4 not working or being removed. Would you address t h a t issue 

5 as i t r e l a t e s t o the service? 

6 (Whereupon, a f i r e d r i l l recess was taken 

7 from 9:25 A.M. t o 9:29 A.M.) 

8 BY ATTORNEY DUSMAN: 

9 Q. Do you remember the l a s t question? 

10 THE WITNESS: Would you read t h a t back? 

11 (Whereupon, the court r e p o r t e r read from 

12 the record as requested.) 

13 A. The D.E.P. has re g u l a t i o n s t h a t i n d i c a t e t h a t 

14 s t a t e f i r e hydrants s h a l l not be conducted t o any mains 

15 smaller than s i x - i n c h . There are a number of f i r e hydrants 

16 i n the Redstone system t h a t are connected t o f o u r - i n c h 

17 mains. 

18 Q. Anything f u r t h e r on t h a t issue? 

19 A. One of the reasons t h a t a s i x - i n c h main i s 

20 re q u i r e d instead of a f o u r - i n c h main i s th a t i t takes 

21 s l i g h t l y over seven f o u r - i n c h l i n e s t o pass the same amount 

2 2 of flow as one s i x - i n c h l i n e , a l l other c o n d i t i o n s being 

2 3 the same. 

24 ATTORNEY DUSMAN: With t h a t , Your Honor, we have no 

25 f u r t h e r testimony. And I would move O.C.A. Statement 
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1 No. 1, O.C.A. E x h i b i t No. 1, O.C.A. E x h i b i t No. 2, and 

2 O.C.A. E x h i b i t l-S i n t o the record subj ect t o any ti m e l y 

3 motions and Cross-examination. 

4 JUDGE NEMEC: O.C.A. Statement 1, E x h i b i t 1, 

5 E x h i b i t l-S, and O.C.A. E x h i b i t 2 are admitted subject t o 

6 l a t e r o b j e c t i o n and/or motion by counsel f o r Redstone. 

7 (Whereupon, the documents marked as 

8 O.C.A. Statement No. 1, O.C.A. E x h i b i t 

9 No. 1, O.C.A. E x h i b i t l-S, and O.C.A. 

10 E x h i b i t No. 2 were admitted i n t o 

11 evidence.) 

12 ATTORNEY NIESEN: Dianne, what i s E x h i b i t 1? 

13 ATTORNEY DUSMAN: E x h i b i t 1 i s the set of schedules 

14 t h a t ' s attached t o the D i r e c t Testimony. 

15 ATTORNEY NIESEN: That i s a separate e x h i b i t ? 

16 ATTORNEY DUSMAN: We marked i t t h a t way f o r 

17 reference. 

18 ATTORNEY NIESEN: And 2 i s the drawing? 

19 ATTORNEY DUSMAN: E x h i b i t 2 i s the topographical 

2 0 map. 

21 C R O S S - E X A M I N A T I O N 

22 BY ATTORNEY NIESEN: 

23 Q. Good morning, Mr. Fought. My name i s Tom 

24 Niesen. I'm the attorney f o r Redstone Water Company. I 

25 have a few questions f o r you. F i r s t , l e t ' s deal w i t h these 
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1 maps, E x h i b i t s 1-A, 1-B, 1-C. But before I ask you about 

2 those, you i n d i c a t e d i n your questioning i n response t o 

3 Ms. Dusman1s questioning t h a t you had a couple meetings 

4 w i t h the water company i n which maps were discussed? 

5 A. One meeting. 

6 Q. When was that? 

7 A. I t was sometime i n May '99. I could give you 

8 the exact date i f I had a chance, but I don't have i t on 

9 hand. 

10 Q. May 1999? 

11 A. Yes. 

12 Q. And during t h a t meeting, as I understand i t , 

13 maps were discussed and you were t o l d t h a t there were o l d 

14 maps avail a b l e ? 

15 A. Yes. 

16 Q. And you seem t o r e c o l l e c t t h a t perhaps one or 

17 more of E x h i b i t s 1-A, 1-B, and 1-C were shown t o you at 

18 t h a t time? 

19 A. Maybe one of them. I'm not even sure about one 

20 of them. I know t h a t i t was discussed about o l d maps, and 

21 I don't know i f we took the time t o d i g them out of the 

22 f i l e s and look at them at t h a t time or not. But i f we d i d , 

23 i t was only one map t h a t was shown t o me. 

24 Q. Okay. But you were t o l d t h a t maps existed? You 

2 5 do remember th a t ? 
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1 A. Yes. 

2 Q. Did you ask t o see the maps? 

3 A. Yes. That's what brought the--no, not a f t e r 

4 they t o l d me t h a t they were o l d and they d i d n ' t know 

5 whether they could produce them e a s i l y at t h a t time. 

6 Q. So, you weren't denied access t o maps? 

7 A. No. 

8 Q. Now, you also i n d i c a t e d during one of your 

9 answers t o a topographical map? 

10 A. Yes. 

11 Q. And you received t h a t from the water company? 

12 A. No. I brought t h i s as p a r t of my i n s p e c t i o n 

13 because i t shows the area, and I would use t h i s so t h a t I 

14 could see the topography and d i f f e r e n c e i n e l e v a t i o n so I 

15 could determine the highest p a r t of the system and the 

16 lowest p a r t , and also have the service area put on i t , have 

17 somebody mark the service area on i t , which they d i d at 

18 t h a t meeting. 

19 Q. I s the May 1999 meeting? 

20 A. Yes. 

21 Q. Thank you. And you remember, then, when you 

22 f i r s t saw the maps, E x h i b i t s 1-A, 1-B, and 1-C? 

23 A. That was given t o us as a response t o a 

24 discovery question, and I do not know the date of t h a t . 

25 Q. You don't r e c a l l - - d o you r e c a l l when you saw 
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1 them, when you were provided them? 

2 A. Oh, they came t o me, not t o the O.C.A. As part 

3 of the discovery, I t h i n k the company's response was tha t 

4 the maps were furnished t o me. So, they came d i r e c t l y t o 

5 me i n response t o I n t e r r o g a t o r y I and i t was Question 1. 

6 Q. I n t e r r o g a t o r y I , Question 1? 

7 A. Yes. 

8 Q. Sometime e a r l i e r t h i s year? 

9 A. Maybe l a s t year. 

10 Q. Maybe l a s t year? 

11 ATTORNEY DUSMAN: No. I t was t h i s year. 

12 A. I t w a s t h i s year. 

13 Q. I s t h a t your r e c o l l e c t i o n or Ms. Dusman's 

14 r e c o l l e c t i o n ? 

15 A. I t ' s Ms. Dusman's r e c o l l e c t i o n . 

16 Q. I s your r e c o l l e c t i o n t h i s year or l a t e l a s t 

17 year? 

18 A. I have no r e c o l l e c t i o n . 

19 Q. Let me j u s t ask you t h i s . You then used 

20 E x h i b i t s 1-A, 1-B, and 1-C as w e l l as your topographical 

21 map t o create O.C.A. E x h i b i t 2? 

22 A. Yes. 

23 Q. Just l e t me ask you t h i s . I s there any reason 

24 why t h i s O.C.A. E x h i b i t No. 2 could not have been produced 

25 p r i o r t o today? 
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1 A. No. I t could have been prepared p r i o r t o 

2 today. 

3 Q. Thank you. Now, you spoke, also, about t a k i n g 

4 water from customer taps when you v i s i t e d the service 

5 t e r r i t o r y . Do you r e c a l l that? 

6 A. I d i d not take water from customer's taps. I 

7 went i n t o a couple of houses where the customers drew water 

8 from the tap i n t o a glass. 

9 Q. Okay. And when was that? 

10 A. That occurred on the May '99 t r i p i n . I t 

11 occurred maybe two months ago or so when Dianne and I 

12 v i s i t e d the area, Ms. Dusman and I v i s i t e d the area. And 

13 i t occurred the day before yesterday when we came t o the 

14 area. 

15 Q. How many times d i d you v i s i t the Redstone 

16 service area? 

17 A. Maybe f i v e or s i x . Many of these were I came 

18 out--I'm from Harrisburg. I came out to the P i t t s b u r g h 

19 area on d i f f e r e n t matters. And every time I came out, I 

20 would swing by and I would d r i v e the service area j u s t t o 

21 see i f I could see any roads broken up t h a t might r e l a t e t o 

22 a water main break, checked the e l e v a t i o n of the water i n 

23 the tank. There i s a gauge on the tank t h a t I could check 

24 t h a t . And I would j u s t d r i v e the service area t o see i f I 

25 could spot something t h a t might be of i n t e r e s t . 



226 

1 Q. On how many times, on how many of your v i s i t s 

2 d i d you go i n t o a customer's home and have customers draw 

3 water from a tap? 

4 A. Three. On three d i f f e r e n t dates. 

5 Q. Three d i f f e r e n t dates? 

6 A. I thought t h a t ' s what I said p r i o r . 

7 Q. How many customers d i d t h a t f o r you? 

8 A. E i t h e r three or four. I t h i n k i t was three, but 

9 I'm not sure. 

10 Q. Do you remember which customers i t was? 

11 A. B a l l a . Susan B a l l a was one. I have t r o u b l e 

12 pronouncing t h i s lady's name. She was the lady w i t h the 

13 white h a i r . Caeti. 

14 Q. Caeti? 

15 A. Caeti. And i t ' s 491 Pike Run Drive. I don't 

16 know her name r i g h t offhand. We took a sample there. The 

17 name i s n ' t on there. I t ' s j ust the address. I n f a c t , the 

18 one at 491 Pike Run Drive, she d i d i t twice. So, i t was 

19 f o u r times. She d i d i t twice, and then the other two. 

20 Q. I n each of those occurrences, you saw white 

21 m a t e r i a l f l o a t i n g i n the water? 

22 A. A f t e r the ice was added. And the f i r s t three 

23 times, I d i d not pay a t t e n t i o n p r i o r t o the ice being 

24 added. Because once the i c e was put i n , apparently i t 

2 5 becomes much more pronounced, and t h a t was the po i n t they 
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1 were t r y i n g t o make. But the one time we d i d look at the 

2 water p r i o r t o the i c e being put i n , and we saw the 

3 f l o a t i n g p a r t i c l e s , yes. 

4 Q. Do you remember i n whose house t h a t was? 

5 A. Mrs. Caeti. I might be mispronouncing her 

6 name. That was the lady's house t h a t t h a t occurred. 

7 Q. You t a l k e d about a D.E.P. r e g u l a t i o n t h a t 

8 requires--maybe t h a t ' s not your word, re q u i r e s f i r e 

9 hydrants t o be hooked t o a s i x - i n c h l i n e ? 

10 A. Yes. 

11 Q. Could you c i t e t h a t r e g u l a t i o n , please? 

12 A. Yes, I can. I t ' s p a r t of the Public Water 

13 Supply Manual, Part I I . Public Water Supply Manual, 

14 Part I I . That's a Roman numeral I I , Community Design 

15 Standards. I t ' s Section 8.1.2. 

16 Q . I ' m sorry. One more time. 

17 A. Section 8.1.2. 

18 Q. Of what? 

19 A. Of Chapter 8, D i s t r i b u t i o n Systems of the Public 

20 Water Supply Manual, Part I I , Community System Design 

21 Standards. 

22 Q. Are you saying t h a t ' s a D.E.P. enforced 

2 3 requirement? 

24 A. I do not know i f i t ' s an enforced requirement, 

2 5 but i t does say s h a l l . And i n acceptable engineering 
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1 p r a c t i c e , when a D.E.P. Manual or the Public Water Supply 

2 Manual says s h a l l , t h a t k i n d of s p e c i f i e s good engineering 

3 p r a c t i c e , good design p r a c t i c e . 

4 Q. Do you know other s i t u a t i o n s i n the 

5 Commonwealth, i n your experience, where f i r e hydrants are 

6 connected t o a l i n e of less than s i x inches? 

7 A. Yes. 

8 Q. To your knowledge, i s D.E.P. going around and 

9 r e q u i r i n g t h a t those pipes be removed and replaced w i t h 

10 s i x - i n c h pipes? 

11 A . I am f a m i l i a r i n one case t h a t we were involved 

12 w i t h i n perhaps the past year and a h a l f or so where D.E.P. 

13 made the water company remove the f i r e hydrants because--I 

14 don't know i f i t was because of the l i n e size or because 

15 they d i d n ' t have s u f f i c i e n t storage f o r f i g h t i n g a f i r e . 

16 Q. So, i n t h a t s i t u a t i o n , the r e s u l t was there were 

17 no f i r e hydrants? 

18 A. That's c o r r e c t . 

19 Q. Now, back t o the drawing of the water from the 

20 tap and your review of t h a t , you said t h a t the one sample I 

21 guess t h a t ' s i n the Caeti house, you saw a p a r t i c l e t h a t 

22 resembled you believed a s a l t c r y s t a l ? I s t h a t your words? 

23 A. Yes. 

24 Q. Could t h a t have been scale from the pipe? 

25 A. I t could have been. 
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1 ATTORNEY NIESEN: I f Your Honor pleases, I'm t u r n i n g 

2 t o Mr. Fought's D i r e c t Testimony. I t ' s O.C.A. Statement 

3 No. 1. And the bottom of Pages 7--the bottom of Page 7 and 

4 the top of Page 8, we move to s t r i k e the sentence t h a t 

5 begins on the bottom of Page 7 which begins w i t h , I also 

6 contacted PA D.E.P. and was advised, through the remainder 

7 of t h a t sentence over t o 680 mi l l i g r a m s per l i t e r . That's 

8 hearsay testimony which i s not proper i n Mr. Fought 1s 

9 D i r e c t Testimony. 

10 ATTORNEY DUSMAN: May I respond, Your Honor? 

11 JUDGE NEMEC: You may. 

12 ATTORNEY DUSMAN: Under the r u l e s of evidence i n 

13 Pennsylvania, expert witnesses are e n t i t l e d t o draw on a l l 

14 s o r t s of i n f o r m a t i o n t o draw t h e i r conclusions and express 

15 t h e i r opinions on matters t h a t are committed t o expert 

16 testimony. Mr. Fought d i d contact the PA D.E.P., and hi s 

17 testimony does say t h a t he was advised o r a l l y what the 

18 hardness l e v e l s were. However, f o l l o w i n g the submission of 

19 t h i s testimony, we d i d - -

20 ATTORNEY NIESEN: No, Your Honor. I object t o 

21 t h a t . Now, we are dealing w i t h h i s testimony and what he 

22 has sai d i n i t . I t i s c l e a r l y hearsay and he i s not 

23 e n t i t l e d t o r e l y on hearsay. You may not make any f i n d i n g s 

24 based on hearsay. 

25 ATTORNEY DUSMAN: That's j u s t not c o r r e c t , 
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1 Your Honor. 

2 ATTORNEY NIESEN: I t should be el i m i n a t e d r i g h t at 

3 the get go. 

4 JUDGE NEMEC: Go ahead. Respond. 

5 ATTORNEY DUSMAN: What I was going t o say was tha t 

6 f o l l o w i n g submission of the D i r e c t Testimony, I cautioned 

7 Mr. Fought t h a t we shouldn't r e l y s o l e l y on hearsay and 

8 t h a t we should request documentation from the D.E.P. 

9 concerning those hardness l e v e l s i n the Appalachian case, 

10 which Mr. Fought d i d . He subsequently obtained a document 

11 which corroborates the o r a l statement t h a t was made. I f 

12 Your Honor would l i k e us t o , we can submit t h a t t o 

13 supplement the testimony. I t ' s backup--

14 JUDGE NEMEC: Can tha t document be authenticated 

15 today? 

16 ATTORNEY DUSMAN: May I take a moment t o review i t ? 

17 Because I'm not sure what i t looks l i k e . 

18 JUDGE NEMEC: Go ahead. 

19 THE WITNESS: May I say something, Judge? 

2 0 JUDGE NEMEC: Hold on a second. 

21 THE WITNESS: I n regard t o - -

22 JUDGE NEMEC: I s t h i s something t h a t you might b r i n g 

23 up w i t h the witness from D.E.P.? 

24 ATTORNEY DUSMAN: I could b r i n g i t up w i t h him, 

2 5 Your Honor. I don't know t h a t he would be able t o 
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1 recognize i t . I can authenti c a t e i t t o an extent through 

2 Redirect of Mr. Fought, i f t h a t would be permissible. 

3 THE WITNESS: May I have a moment w i t h Ms. Dusman, 

4 counsel? 

5 JUDGE NEMEC: Sure. 

6 ATTORNEY NIESEN: Your Honor, we are i n the middle 

7 of Cross-examination. 

8 JUDGE NEMEC: That's r i g h t . That's f i n e . Let's 

9 f i n i s h Cross and then--at t h i s p o i n t , I'm going t o reserve 

10 r u l i n g on the motion t o s t r i k e . I understand the 

11 o b j e c t i o n . I n general, i t ' s proper. On the other hand, 

12 the sentence i s somewhat ambiguous i n terms of how the 

13 witness obtained the i n f o r m a t i o n from D.E.P. We don 11 know 

14 the extent of the c o n s u l t a t i o n s . Oftentimes, experts 

15 engage i n extensive c o n s u l t a t i o n and oftentimes t h a t type 

16 of i n f o r m a t i o n obtained from the c o n s u l t a t i o n i s 

17 pe r m i t t e d . So, i t ' s not a cl e a r area. I w i l l p o i n t t h a t 

18 out t o counsel. I n any event, I w i l l take t h a t under 

19 advisement. Let's continue w i t h Cross-examination. 

20 ATTORNEY NIESEN: Your Honor--if Your Honor pleases, 

21 we would also move t o s t r i k e a p o r t i o n of Mr. Fought 1s 

22 testimony on Page 9. I t ' s i n the t h i r d f u l l question and 

23 answer on Page 9. The question i s , are there any f i n a n c i a l 

24 assistance programs a v a i l a b l e f o r funding such a main. We 

25 object t o the--
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1 JUDGE NEMEC: According t o Tri-County 

2 representatives? 

3 ATTORNEY NIESEN: From there, Your Honor, t o the end 

4 of the paragraph, the end of the answer. 

5 JUDGE NEMEC: Again, I note t h a t t h a t i s hearsay, 

6 and the obj e c t i o n appears t o be proper. I w i l l take t h a t 

7 motion under advisement, also. Obviously, objected t o 

8 hearsay cannot form a basis f o r a f i n d i n g . I agree w i t h 

9 counsel's statement on t h a t p o i n t . Yes, ma'am? 

10 ATTORNEY DUSMAN: I j u s t wanted t o add, Your Honor, 

11 t h a t although i t ' s not st a t e d i n the testimony, I believe 

12 t h a t statement was backed up b y — I ' m marking the map tha t a 

13 Tri-County r e p r e s e n t a t i v e had a v a i l a b l e as w e l l , which we 

14 d i d not have t o include i n the testimony. 

15 ATTORNEY NIESEN: I don't see how t h a t cures the 

16 problem, Your Honor. 

17 JUDGE NEMEC: A l l r i g h t . 

18 ATTORNEY NIESEN: I n any event, I w i l l proceed. 

19 JUDGE NEMEC: Go ahead. 

20 BY ATTORNEY NIESEN: 

21 Q. Continuing along these l i n e s , Mr. Fought, i f you 

22 could look at the bottom of Page 8 of your testimony, at 

23 the very bottom of the page of the sentence t h a t reads, i t 

24 i s my understanding t h a t Tri-County i s i n a p o s i t i o n t o 

2 5 s e l l the company s u f f i c i e n t was on long-term basis. Can 
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1 you t e l l me the source of your understanding? 

2 A. Mr. J e f f Kovach, who i s I bel i e v e the D i r e c t o r 

3 of the Tri-County J o i n t Municipal A u t h o r i t y . 

4 ATTORNEY NIESEN: I f Your Honor pleases, we would 

5 also move t o s t r i k e t h a t p o r t i o n of Mr. Fought 1s testimony 

6 at the bottom of Page 8, which begins w i t h the sentence, i t 

7 i s my understanding, i t ' s j u s t t h a t sentence, Your Honor, 

8 f o r the same reason, t h a t i t i s based on hearsay. 

9 JUDGE NEMEC: A l l r i g h t . 

10 ATTORNEY DUSMAN: And, Your Honor, I would j u s t 

11 respond again t h a t - - i n f a c t , there i s even a r u l e t h a t 

12 s t a t e s t h a t hearsay i s permissible and admissible i n 

13 a d m i n i s t r a t i v e proceedings. We are not working under the 

14 Rules of C i v i l Procedure w i t h s t r i c t adherence t o hearsay. 

15 And again, once witnesses are q u a l i f i e d t o provide expert 

16 o p i n i o n testimony, i t seems r o u t i n e t o me t h a t i n P.U.C. 

17 p r a c t i c e , witnesses are permitted t o r e l y upon hearsay 

18 where i t i s r e l i a b l e and subj ect t o c o r r o b o r a t i o n i n other 

19 ways. 

2 0 JUDGE NEMEC: Yeah. I n many respects, you are both 

21 r i g h t . Okay? The p o i n t , though, t h a t I be l i e v e counsel 

2 2 f o r Redstone i s making i s t h a t the Commission could not i n 

23 r e l i a n c e on t h a t p a r t i c u l a r sentence d i r e c t the water 

24 company t o purchase water from Tri-County. Let's go on. 

2 5 BY ATTORNEY NIESEN: 
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1 Q. Mr. Fought, I want t o j u s t address one more of 

2 these matters w i t h you before I have a d d i t i o n a l questions. 

3 On the bottom of Page 9 of your testimony and also o n - - t h i s 

4 i s a thought t h a t also appears on Page 14, at the very 

5 bottom of Page 9, you s t a t e , the pressure gradient of 

6 Tri-County's system and so f o r t h . Can you e x p l a i n f o r me 

7 the basis f o r your understanding about the pressure 

8 gradients? 

9 A. Mr. Kovach of the Tri-County J o i n t Municipal 

10 A u t h o r i t y faxed me a--

11 ATTORNEY NIESEN: Thank you. With t h a t , Your Honor, 

12 I move t o s t r i k e . 

13 JUDGE NEMEC: Excuse me. I want t o hear the end of 

14 your answer. 

15 A. Faxed me a t a b u l a t i o n of t h e i r tanks and the 

16 h y d r a u l i c gradients of the tanks from which I could 

17 determine t h a t i n f o r m a t i o n . 

18 JUDGE NEMEC: What do you mean by h y d r a u l i c 

19 gradients? 

20 THE WITNESS: The e l e v a t i o n of the water l e v e l . 

21 JUDGE NEMEC: Above sea l e v e l . 

22 THE WITNESS: Yes. 

23 JUDGE NEMEC: And your opinion, i t was based on the 

24 i n f o r m a t i o n you obtained from that? 

25 THE WITNESS: Yes. 
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1 JUDGE NEMEC: Okay. Objection i s overruled. 

2 ATTORNEY NIESEN: I j u s t want t o make sure my 

3 o b j e c t i o n i s on the record. 

4 JUDGE NEMEC: I t i s . 

5 ATTORNEY NIESEN: I t r e l a t e s t o the bottom of 

6 Page 9, the sentence t h a t appears there, and i t also 

7 r e l a t e s , Your Honor, over t o Page 14. We would move t o 

8 s t r i k e the second f u l l answer on Page 14, the t h i r d 

9 sentence beginning w i t h Tri-County's system, t h a t sentence, 

10 and also the next sentence which begins w i t h the word 

11 t h e r e f o r e . 

12 JUDGE NEMEC: Yes, s i r . That motion i s denied. 

13 BY ATTORNEY NIESEN: 

14 Q. A l l r i g h t . Mr. Fought, at the beginning of your 

15 testimony on Page 2, you give a h i s t o r y of the Redstone 

16 system? 

17 A. Yes. 

18 Q. Now, t h a t d e s c r i p t i o n i s taken from f i l e s t h a t - -

19 w e l l , from PA D.E.P. f i l e s , i s t h a t r i g h t ? 

2 0 A. That's c o r r e c t . 

21 Q. That's not based on your personal knowledge? 

22 A. No. That's based on my personal knowledge. 

23 Q. What you d i d was you reviewed f i l e s and 

24 paraphrased--you created a paraphrase t h a t was i n the f i l e s 

2 5 and you presented i t here? 



236 

1 A. Yes. This i n f o r m a t i o n came from a p p l i c a t i o n s t o 

2 use the Crescent Mine water, a permit from D.E.P. f o r the 

3 use of t h a t f o r a p u b l i c water supply source. 

4 Q. And t h a t ' s what you d i d on page i n the f i r s t 

5 question and answer on Page 2 and con t i n u i n g over t o the 

6 top of Page 3, i s t h a t r i g h t ? You paraphrased m a t e r i a l 

7 from the PA D.E.P. f i l e s ? 

8 A. Yes. 

9 Q. What I would l i k e t o ask you about i s , on 

10 Page 3, you describe the Redstone present water source as a 

11 stream of mine drainage from the o l d working of the 

12 Crescent Mine. Does t h a t language appear, t o your 

13 r e c o l l e c t i o n , i n any of the PA D.E.P. f i l e s t h a t you 

14 reviewed? 

15 A. Yes, i t does. I have a copy r i g h t here i f you 

16 would l i k e t o see i t . 

17 Q. I would l i k e t o see i t . How o l d i s t h a t , by the 

18 way? 

19 A. Again, i t was the a p p l i c a t i o n f o r the source. I 

20 be l i e v e i t ' s 1930, 1929, somewhere i n t h a t area. I t ' s at 

21 the bottom of the paper c l i p p e d sheet. 

22 (Document handed t o counsel.) 

23 BY ATTORNEY NIESEN: 

24 Q. A l l r i g h t . You have been t o the Hoods Hollow 

25 water source, have you? 
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1 A. No, I have not. 

2 Q. You have never been there? 

3 A. No, I have not. 

4 Q. Why haven't you ever gone t o the Hoods Hollow 

5 water source? I t would seem t o me t h a t would be something 

6 you would be i n t e r e s t e d t o see. 

7 A. Well, when I v i s i t e d the company's f a c i l i t i e s , 

8 we went to the pumping s t a t i o n , which i s a couple thousand 

9 f e e t maybe downstream of there. And while I was there, I 

10 asked the company people t o describe i t t o me, and at th a t 

11 time, I d i d not t h i n k - - a f t e r hearing t h e i r d e s c r i p t i o n , I 

12 d i d not t h i n k there was anything remarkable t o see about 

13 the source i t s e l f t h a t would t e l l me anything about i t s 

14 q u a l i t y . 

15 Q. Did they describe i t as a stream of mine 

16 drainage t o you? 

17 A. No, they d i d not. But i n the company o f f i c e 

18 when we had a meeting there, the D.E.P. f e l l o w s were there, 

19 and b a s i c a l l y I asked what the source of the water was, and 

20 they s a i d i t came from a mine. They d i d n ' t say mine 

21 drainage. 

22 Q. Okay. Let's continue on Page 3. I w i l l give 

23 you back your pages. I'm i n t e r e s t e d i n your use of the 

24 phrase potable water i n the t h i r d l i n e of the second answer 

25 on the page. What do you mean by potable water? What i s 
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1 potable water? 

2 A. Drinkable. 

3 Q. So, the water from the i n d i v i d u a l w e l l s i n 

4 Daisytown was potable? That's what you are saying there, 

5 i s i t not? 

6 A. What I'm saying there i s t h a t the people t h a t 

7 l i v e d i n Daisytown at t h a t time had i n d i v i d u a l w e l l s , and 

8 t h a t was water t h a t was used to d r i n k . 

9 Q. Would you expect the chemical composition of 

10 those w e l l s t o be any d i f f e r e n t than the water from the 

11 Hoods Hollow water source? 

12 A. I r e a l l y don't know. A review of the D.E.P. 

13 f i l e s doesn't i n d i c a t e any water q u a l i t y on those w e l l s , 

14 except t o say t h a t during the 1935 f l o o d , t h a t they were 

15 a l l contaminated and t h a t ' s why a p u b l i c water supply 

16 system went i n . 

17 Q. Now, continu i n g t o Page 4 of your testimony, you 

18 are discussing primary and secondary maximum contaminant 

19 l e v e l s . You say t h a t - - I t h i n k you say t h a t the Redstone 

20 water meets a l l the primary maximum contaminant 

21 requirements, i s t h a t r i g h t ? 

22 A. I saw no evidence t h a t the water d i d not. I 

23 can't say i t w i t h 100 percent surety t h a t the water does 

24 meet them, but I saw no evidence i n any lab r e p o r t s t h a t 

25 i n d i c a t e t h a t the water does not meet the primary MCLs. 
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1 Q. So, the water i s , t h e r e f o r e , safe t o drink? We 

2 can a l l agree on that? 

3 A. I can't say f o r 100 percent sure, but I have no 

4 evidence i n d i c a t i n g t o the contrary. I have seen nothing 

5 t o i n d i c a t e t o the contrary. 

6 Q. Also on Page 4 on the t h i r d l i n e of your f i r s t 

7 answer on the page, you use the word some. Backing up, the 

8 company's water c o n s i s t e n t l y exceeds some of the secondary 

9 MCLs. Some i s two, i s t h a t r i g h t ? 

10 A. Yes. 

11 Q. And you also i n t h a t answer reference data t h a t 

12 you obtained and reviewed. Now, t h a t data i s what you have 

13 i n y o u r - - I guess i t ' s what has been marked as O.C.A. 

14 E x h i b i t No. 1. I s t h a t the data you are r e f e r r i n g to? 

15 A. Yes. 

16 Q. And O.C.A. E x h i b i t No. 1 i s a c t u a l l y documents 

17 t h a t 1 s marked or i d e n t i f i e d i n w r i t i n g as Schedule TLF-1, 

18 i s t h a t r i g h t ? Just so we are sure we are t a l k i n g about 

19 the same t h i n g . 

20 A. Yes. Schedule TLF-1. Schedule TLF-1, Pages 

21 blank of 31. 

22 Q. Would you t u r n t o Page 1 of 31, please? 

23 A. Yes. 

24 Q. And the footnote, the double a s t e r i s k footnote--

25 A. Yes. 
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1 Q. --you i n d i c a t e or you say t h a t the l a b o r a t o r y 

2 t e s t i n g i s a summary of l a b o r a t o r y t e s t r e s u l t s procured by 

3 O.C.A. from PA D.E.P. f i l e s , not comprehensive, and 

4 company's responses t o O.C.A. Set 1, Question 7. What do 

5 you mean by r e f e r r i n g t o i t as a summary? I n what sense i s 

6 i t a summary? 

7 A. Well, i t puts a l l the i n f o r m a t i o n i n the 

8 f o l l o w i n g 31 pages, the f o l l o w i n g 30 pages, on t h i s page. 

9 Q. Okay. 

10 A. That makes i t a summary. 

11 Q. I t 1 s a t a b u l a t i o n of what appears i n the 

12 f o l l o w i n g 30 or so pages? 

13 A. Yes. 

14 Q. And what i s meant by the phrase not 

15 comprehensive? 

16 A. That i t ' s my understanding t h a t when 0.C.A. 

17 v i s i t e d DEP's f i l e s and obtained t h i s data, t h a t they d i d 

18 not believe- - t h e y had no assurance t h a t they obtained a l l 

19 the data f o r the t e s t s t h a t are shown on t h i s sheet. 

2 0 Q. I don't understand t h a t . 

21 A. There may have been some other t e s t s having 

22 d i f f e r e n t dates or maybe even the same dates t h a t they d i d 

23 not make copies of and give t o me. 

24 Q. So, they saw other t e s t r e s u l t s - -

25 A. No. They d i d n ' t know i f they saw any others. 
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1 They d i d not know i f there were other t e s t s a v a i l a b l e t o 

2 them t h a t they d i d n ' t copy. I had asked them t o j u s t get a 

3 sampling of the water t e s t s from D.E.P. so t h a t we could 

4 form a t a b u l a t i o n j u s t t o see the consistency of the 

5 Redstone water over a per i o d of time. I asked them t o go 

6 back as e a r l y as they could, and they got back t o '28 and 

7 '29. And I asked them t o get as recent as they could and 

8 f i l l i n some of the spaces i n between. But I d i d n 1 t ask 

9 them t o make sure t h a t they got a copy of every l a b o r a t o r y 

10 t e s t a v a i l a b l e . 

11 Q. So, you di d n ' t a c t u a l l y go t o the Department of 

12 Environmental P r o t e c t i o n and p u l l these records? 

13 A. No, I d i d not. 

14 Q. Do you know whether there are D.E.P. t e s t 

15 r e s u l t s t h a t show t e s t r e s u l t s w i t h i n the secondary MCL 

16 thresholds t h a t you said the company i s i n v i o l a t i o n w i t h 

17 i n your testimony? 

18 A. Would you repeat that? 

19 Q. Yeah. Are there other t e s t r e s u l t s t h a t were 

20 ignored or not copied and brought t o your a t t e n t i o n t h a t 

21 show t h a t the company i s i n compliance w i t h s u l f a t e s or 

22 TDS? 

23 A. There could be those t h a t weren 1t copied. I 

24 would not say ignored, because the person who got these d i d 

25 not r e a l l y know what I was looki n g f o r . 
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Q. You d i d n ' t i n s t r u c t them to b r i n g a c e r t a i n type 

o f - -

A. I i n s t r u c t e d them t o get hardness t e s t s . 

Q. Hardness? 

A. Only hardness at the time. 

Q. And when d i d you present t h e s e - - l e t me ask you 

who you presented the i n s t r u c t i o n s to? 

A. Dianne. Ms. Dusman. 

Q. And what were the i n s t r u c t i o n s , t o the best of 

your r e c o l l e c t i o n ? 

A. My i n s t r u c t i o n s , t o the best of my r e c o l l e c t i o n , 

was t h a t she should v i s i t D.E.P. f i l e s and get as many 

la b o r a t o r y t e s t r e s u l t s t h a t she could on Redstone water 

showing hardness and t h a t she should t r y t o go back as 

e a r l y as she could and get some very e a r l y ones, get some 

very l a t e ones, and t r y t o f i l l i n some of the areas i n 

between. 

Q. Did you suggest t h a t she also b r i n g you t e s t 

r e s u l t s t h a t showed t h a t the company's water i s not hard? 

Did you suggest to Ms. Dusman t h a t she b r i n g you t e s t 

r e s u l t s t h a t showed t h a t the company's water i s not hard? 

A. Maybe I misspoke. I d i d n ' t say j u s t b r i n g me 

t e s t s t o show the water was hard. I t o l d her t o get me 

t e s t s of water hardness, t h a t i n d i c a t e d water hardness, the 

water hardness t e s t . I d i d n ' t care i f i t passed or 


